
Lippes Mathias Wexler Friedman LLP 
Attorneys a I Law 

March 30, 3016 

VIA FIRST CLASS MAIL AND EMAIL 
Honorable Sean Mullany (Sean.Mullany@dps.ny.gov) 
Administrative Law Judge 
State of New York 
Department of Public Service 
Three Empire State Plaza 
Albany, NY 12223·1350 

VIA FIRST CLASS MAIL AND EMAIL 

Mark C. Davis 
Senior Associate 

mdavis@lippes.com 

Honorable Richard A. Sherman (Richard.Sherman@dec.ny.gov) 
Office of Hearings and Mediation Services 
NYSDEC 
625 Broadway, First Floor 
Albany, New York 12233-1550 

VIA FIRST CLASS MAIL AND EMAIL 
Honorable David R. Van Ort (David.VanOrt@dps.ny.gov) 
Administrative Law Judge 
State of New York 
Department of Public Service 
Three Empire State Plaza 
Albany, NY 12223-1350 

VIA FIRST CLASS MAIL 
Hon. Kathleen H. Burgess 
Secretary to the Commission 
J\-rys Department of Public Service 
3 Empire State Plaza 
Albany, NY 12223 

Re: Lighthouse Wind LLC 
CASE 14-F-0485 

Motion to Require Full Stakeholder Participation in the Stipulation Process 

Your Honors: 

As you are aware, this office represents the Town of Somerset (the Town) 
with regard to Apex Clean Energy's (Apex) proposed Lighthouse Wind 
Project (the Project). I write today to request a ruling be issued requiring 
full stakeholder participation in the stipulation process. 
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We recently learned of an upcoming meeting between representatives of 
Apex, the New York State Department of Environmental Conservation 
(DEC), the U.S. Fish & Wildlife Service (FWS) and/or others. \Ve believe 
the meeting is taking place today, March 30, 2016 in Buffalo. 

On March 28, 2016, I sent an email to Apex requesting confirmation on the 
location, date, time and details of the meeting. I also inquired if Apex had 
any objection to the Town attending. My email copied both the Department 
of Public Service (DPS) and the DEC. Apex responded by stating the 
upcoming meeting "is a technical session" and "is not a formal Article 10 
meeting." A copy of my email exchange with Apex is enclosed for your 
reference. Apex cannot be allowed to freeze stakeholders out of the 
stipulation process. 

I also received a phone call from Lawrence Weintraub, an attorney for the 
DEC, in response to my email. Mr. Weintraub informed me that the Town 
of Somerset, and our avian expert Bill Evans, will not be allowed to attend 
the upcoming meeting. Mr. Weintraub advised me that it is the DEC's 
position that the Town, and its retained expert, be excluded from the 
upcoming meeting. Mr. Weintraub indicated Apex agrees with the DEC's 
position. The decision to exclude Bill Evans is very surprising given the 
fact that Mr. Evans has previously consulted with both the DEC and Apex 
on other projects. 

The position of Apex and the DEC is directly contrary to and in violation of 
Article 10 and its regulations. Section 1000.4, which is titled Public 
Involvement, states "To ensure throughout the Article 10 process that the 
Board is fully aware of the concerns of stakeholders ... it is the Board's policy 
to require applicants to actively seek public participation throughout the 
planning ... [and] pre-application ... process. It is also the Board's policy to 
encourage stakeholders to participate at the earliest opportunity in the 
review of the applicant's proposal so that their input can be considered." 16 
J\ryCRR 1000.4(a). 

Furthermore, "[a]pplicants are required to consult with the public, affected 
agencies, and other stakeholders (providing information to and effective 
opportunities for input from the public, affected agencies, and other 
stakeholders concerning the proposal)". 16 NYCRR 1000.5(b). 

The position taken by both Apex and the DEC must be rejected because the 
developer will certainly be discussing the Project with the DEC and FWS, 
both stakeholders in the Article 10 process. More specifically, experts from 
the DEC and/or FWS will be at the meeting to discuss and provide 
comments on the avian and bat studies proposed in Apex's Preliminary 
Scoping Statement. Therefore the meeting is clearly a stipulation meeting 
between Apex and stakeholders pursuant to Article 10 and its regulations. 
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Prior to making this motion, I contacted DPS Trial Staff Counsel Heather 
Behnke to discuss the Article 10 stipulation process. Ms. Behnke advised 
me to contact Apex's attorney and request the Town be included in future 
meetings. Ms. Behnke further advised that if I was not satisfied with 
Apex's response then I should contact the Administrative Law Judges for 
assistance. DPS' Deputy General Counsel, Paul Agresta, has proposed a 
similar approach to Somerset resident Peg Schwa bel. A copy of the email 
exchange between Paul Agresta and Peg Schwabel is enclosed for your 
reference. 

Simply put, Apex is not complying with the intent of Article 10. It is readily 
apparent that Apex is moving forward with the Article 10 stipulation 
process without involving the Town of Somerset or its experts. For these 
reasons, the Town requests a ruling be issued requiring Apex to 
immediately comply with Article 10 and its related regulations. More 
specifically, the Town requests a ruling be issued requiring full stakeholder 
participation in the stipulation process and prohibiting any further 
meetings from being conducted without full stakeholder participation. 
Finally, the Town requests a ruling requiring Apex to immediately provide 
the Town with any and all documents and information previously provided 
to any New York State or Federal agency regarding the Project. 

Respectfully yours, 

~alrJ~ 
Mark C. Davis 

MCD/jms 

Enclosure 

cc : Gary Abraham, Esq. (gabraham44@eznet.net) 
Save Ontario Shores, Inc. 
4939 Conlan Rd. 
Great Valley, 1\TY 14741 

Pamela Atwater (pamatw155@gmail.com) 
Save Ontario Shores, Inc. 
1097 Carmen Road 
Barker, NY 14012 



Roger Barth (rvbarth@verizon.net) 
Save Ontario Shores, Inc. 
1200 New Hampshire Avenue, NW 
Suite 800 
Washington, DC 20036 

Heather Behnke (heather.behnke@dps.ny.gov) 
Staff Counsel 
New York State Department of Public Service 
Three Empire State Plaza 
Albany, NY 12223 

Daniel Engert (daniel.engert@gmail.com) 
Supervisor, Town of Somerset 
8700 Haight Road 
PO Box 368 
Barker, NY 14012 

Daniel Fitzgerald (dan.fitzgerald@apexcleanenergy.com) 
Project Manager 
Apex Clean Energy 
90 South Swan Street 
Suite 308 
Albany, NY 12210 

Amy Kahn (rbaconservation@gmail.com) 
Roschester Birding Association 
5 Cranswick Lane 
Rochester, NY 14618 

Charles Malcomb, Esq. (cmalcomb@hodgsonruss.com) 
The Town ofYates 
Hodgson Russ LLP 
The Guaranty Building 
140 Pearl Street 
Suite 100 
Buffalo, NY 14202 

James Muscato Gmuscato@youngsommer.com) 
Lighthouse Wind LLC 
Executive Woods 
5 Palisades Drive, Suite 300 
Albany, NY 12205 
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Michael Norris (mnorris@seamannorris.com) 
Town of Somerset 
Seaman Norris LLP 
7 44 Davison Road 
Lockport, NY 14094 

Taylor Quarles (taylor.quarles@apexcleanenergy.com) 
Development Manager 
Apex Clean Energy 
310 4th Street NE 
Charlottesville, VA 22902 

John Riggi (riggi53@verizon.net) 
Town Councilman, Town of Yates 
PO Box 57 
Lyndonville, NY 14098 

Michael Saviola (michael.saviola@agriculture.ny.gov) 
Associate Environmental Analyst 
New York State Department of Agriculture & Markets 
1530 Jefferson Road 
Rochester, NY 14623 

James Simon Gamesjsimon11@gmail.com) 
Supervisor, Town ofYates 
10501 Millers Road 
Lyndonville , NY 14098 

Daniel Spitzer, Esq. (dspitzer@hodgsonruss.com) 
Town ofYates 
Hodgson Russ, LLP 
The Guaranty Bldg. 
140 Pearl Street 
Suite 100 
Buffalo, NY 14202-4040 

Henry Spliethoff (henry.spliethoff@health.ny.gov) 
Corning Tower 17 43 
Empire State Plaza 
Albany, l\TY 12237 

June Summers (summers@frontiernet.net) 
Genesee Valley Audubon 
208 Rhea Crescent 
Rochester, NY 14615 
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John Syracuse (newfanechiro@verizon.net) 
Legislator, Niagara County 
6091 Condren 
Newfane , :t'J"'Y 14108 

Randall Wayner (rtwayner@gmail.com) 
Councilman, Town of Somerset 
P.O. Box 248 
Barker, NY 14012 
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Lawrence Weintraub, Esq. (Lawrence.Weintraub@dec.ny.gov) 
Assistant Counsel, Office of General Counsel 
New York State Department of Environmental Conservation 
625 Broadway 
Albany, NY 12233·1500 

Tara ·wells, Esq. (Tara.Wells@agriculture.ny.gov) 
Senior Attorney 
NYS Dept. of Agriculture & Markets 
lOB Airline Drive 
Albany, NY 12235 

James Whipple Gw hipple@orleansdevelopment.org) 
County of Orleans Industrial Development Agency 
Albion, NY 14411 

*All cc via DMM website and individual email. 



Mark Davis 

From: 
Sent: 
To: 
Cc: 

Subject: 

Hi Mark, 

James Muscato <JMuscato@youngsommer.com> 
Monday, March 28, 2016 6:03 PM 
Mark Davis 
Dennis Vacca; Benjamin Wisniewski; Heather.Behnke@dps.ny.gov; 
Lawrence.Weintraub@dec.ny.gov 
RE: Lighthouse Wind - Upcoming Meeting with DEC and/or USFWS 

I understand that you spoke with Larry Weintraub and he indicated to you that the meeting scheduled with DEC and 
USFWS is a technical session between the Company and the biologists and is not a formal Article 10 meeting regarding 
stipulations or potential settlement of issues. We anticipate there is potential for future meetings with the Town of 
Somerset, as there has been in the past, and other parties {on notice to all parties in the proceeding) regarding sessions 
to discuss specific stipulations on areas to be included in the Article 10 Application for the Lighthouse Wind Project. As 
we have noted before, we have previously involved the Town of Somerset in meetings regarding the Project in 
accordance with our approved PIP plan and will comply with Article 10's requirements in this regard. 

Jim 

From: Mark Davis [mailto:mdavis@lippes.com] 
Sent: Monday, March 28, 2016 10:16 AM 
To: James Muscato <JMuscato@youngsommer.com> 
Cc: Dennis Vacca <dvacco@lippes.com>; Benjamin Wisniewski <bwisniewski@lippes.com>; 
Heather.Behnke@dps.ny.gov; Lawrence.Weintraub@dec.ny.gov 
Subject: Lighthouse Wind - Upcoming Meeting with DEC and/or USFWS 

Mr. Muscato-

We represent the Town of Somerset and have learned about an upcoming meeting between representatives of your client 
and the NYS DEC, USFWS and/or others. Although I do not have any confirmation on location, date or time, my 
understanding is the meeting is taking place in Buffalo on March 30. Can you confirm whether any such meeting is 
happening and if so let me know the details. Do you have any objection to the Town attending this meeting? We have 
previously requested that the Town of Somerset be included in meetings regarding this project, but to date you have never 
responded to any of our demands. 

Please contact me to discuss this matter further . 

Best regards, 

Mark Davis 
Senior Associate 

Uppes Mathias Wexler Friedman LLP 

50 Fountain Plaza, Suite 1700 
Buffal o, NY 14202-2216 
Phone: 716.853.5100 
Fax: 716.853.5199 
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mdavis@lippes.com 
www.lippes.com 
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From: Agresta, Paul (DPS) [mailto:Paui.Agresta@dps.ny.gov] 
Sent: Monday, March 28, 2016 9:58AM 
To: Peg Schwabe! 
Subject: RE: The Stipultions Process and Resident Involvement 

Dear Ms. Schwa bel: 

The stipulations process does not involve hearings. It is an informal process that usually 
involves meetings, tele-conferences and e-mail exchanges. The best advice I can give you is that 
to get your concerns addressed, you will need to personally engage in the stipulations 
process. Based on your questions, I suggest that you reach out to both the assigned DPS Trial 
Staff Counsel and to Counsel to Lighthouse Wind LLC and tell them that you want to fully 
patiicipate in the stipulations process, and that you want to meet with them to discuss the scope 
of potential stipulations and the details of potential stipulations. 

If you are not satisfied with the response, you can also reach out to the Presiding Examiners for 
assistance as they are supposed to act as facilitators in the stipulations process, but you should 
first attempt to work directly with DPS Trial Staff a11d Lighthouse Wind LLC. 

The necessary contact information is provided below. 

Paul Agresta 

Deputy General Counsel 

CONTACT IJ'J}'ORMATION: 

DP_S Tri.al Staff Counsel: 

Behnke, Heather (DPS) <Heather.Behnke{a)dps.nv.gov>; 

Cerbin, Andrea (DPS) Andrea.Cerbin{a)dps.ny.gov 



Counsel to Lighthouse Wind LLC: 

Muscato Esq., James A. jmuscato@youngsommer.com 
Attomey, Y oung/Sommer LLC 

Presiding Examiners: 

Mullany, Sean (DPS) <Sean.Mullany@dps.ny.gov>; 

Van Ort, David (UPS) <David.VanOrt@dps.ny.gov> 

From: Peg Schwabel [mailto:pschwabel@verizon.net] 
Sent: Thursday, March 24, 2016 5:17PM 
To: Agresta, Paul (DPS) <Paul.Agresta@dps.ny.gov> 
Subject: The Stipultions Process and Resident Involvement 

Dear Mr. Agresta? 

The Lighthouse Wind proposal is moving, as you know, towards the stipulations process. You 
have previously been most helpful in explaining how residents can navigate the unfamiliar 
territory of Article 10. In particular, you noted the following in an e-mail exchange when I wrote 
you several weeks ago . In that exchange you offered valuable suggestions, especially when you 
said: 

"Your efforts at this stage should be directed primarily at strategically engaging the applicant and 
other parties like DPS Trial Staff in reaching agreement on stipulations. Thoughtful comments 
directed at the applicant that relate directly to the scope and methodology of studies that should 
be included in the application would facilitate the stipulations process." 

As you may have observed by reading the comments matrix provided by Apex to residents and 
government officials who posed questions to Apex after reading their PSS, the company 
frequently answers by saying, "see the application," "comment noted," "that is unreasonable, " 



or "that is beyond the scope of Article 10." Given these comments and the fact that residents 
have no knowledge of the turbine models, size, placement, manufacturer's specifications, etc., 
the process of stipulations is daunting. The company's comments also seem to reflect no 
willingness to consider recent data and/or information that has been shown to be relevant in 
turbine sitings-data and facts that were often provided to them by residents who wrote in 
response to the PSS. 

1. It is my understanding that the DPS trial staff will conduct open hearing in Somerset or 
Yates. Am I correct? 

2. How can residents best direct thoughtful comments to the applicant, through the DPS 
website or by direct presentation at a stipulation hearing? 

3. If trial staff does conduct hearings in Somerset or Yates, will those hearings be held over a 
series of days? 

4. Indications ofthe expertise of members ofthe DPS trial staffwho will be present could be 
an indicator of how much background to prepare. Will information be released prior to any 
stipulations process regarding the expertise of members ofthe DPS trial staff? 

5. Will individual residents be allowed to speak/read documentation if they have suggestions 
(and reasons) why particular studies should be done? 

6. Will a procedure be established for speakers to be placed on the agenda? 



7. Will the typed materials prepared by stakeholders be collected by the judges for their 
considered review? 

8. Without knowing exactly what studies Apex will do, or the methodology they will use, it is 
difficult to accurately develop a desired stipulation, unless it is to put forth the idea that a study 
needs to be completed even though the applicant (Apex) believes otherwise. Do you have a 
suggestion for how to handle this issue? 

Thank you for your time. My neighbors and I have never been involved in any process similar to 
this; however, our futures and years of work are on the line, and we want to gain as much 
knowledge as possible about correct procedure. 

Best wishes, 

Peg Schwabel 

Somerset, NY 


